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The Nutrition (Amendment etc.) EU Exit Regulations 2020  
 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament. 

As you know, Mike Russell, Cabinet Secretary for Government Business and 

Constitutional Relations, wrote to the Conveners of the Finance & Constitution and 

Delegated Powers and Legislative Reform Committees on 11 September 2018 

setting out the Scottish Government’s views on EU withdrawal.  It remains the case 

that as the end of the transition period nears we must respond to the UK 

Government’s preparations  as best we can, despite the inevitable widespread 

damage and disruption that would cause. It is our unwelcome responsibility to 

ensure that devolved law continues to function on and after the end of the transition 

period.  

I attach a notification which sets out the details of the above SI which the UK 

Government propose to make and the reasons why I am content that Scottish 

devolved matters are to be included in this SI.  

Please note, we are yet to have sight of the final SI however, a draft SI was 

published with the consultation and a copy of the most recent draft SI is provided as 

part of the attached notification for reference. I will, in accordance with the protocol, 

advise you when the final SI is available and advise you as to whether it is in keeping 

with the terms of this notification. 



The policy rationale for the proposed changes that the above SI will make is to 

ensure the continuation of important consumer protection elements of the current EU 

nutrition and health claims regime. This includes making the necessary corrections 

to an important area of the current body of EU food law dealing with nutrition and 

health claims to ensure that there is a functioning statute book which will continue to 

underpin the UK’s regulatory system for food and feed once it becomes retained EU 

law.  For example, clarifying administrative functions and correcting Decisions 

relating to the authorisation of nutrition and health claims. The technical changes to 

the law are listed in the notification. 

The instrument also applies the Northern Ireland Protocol to these areas of retained 

EU law to ensure that these regulations do not apply to Northern Ireland and that the 

amendments made by these regulations do not relate to Northern Ireland.  

The amendments will help maintain the high standards in this area that we currently 

benefit from under EU law and I am pleased to note the assurances provided by the 

UK Government that these changes will not result in any material changes to existing 

levels of public health and consumer protection.   

The Department for Health and Social Care is the lead UK department for this SI 

which was due to be laid in the UK Parliament for sifting on 8 October under the 

affirmative procedure.  However, we have been advised this has now been brought 

forward to 28 September and I have sought assurances that the UK Government will 

not schedule a debate for this affirmative SI until the Scottish Parliament has given a 

view on the SI notification 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee.  

I look forward to hearing from you in due course. 

 

JOE FITZPATRICK 

  



 
 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
 
The Nutrition (Amendment etc.) EU Exit Regulations 2020  
 
A brief explanation of law that the proposals amend 
 
This SI makes amendments to the Nutrition (Amendment) (EU Exit) Regulations 
2019 SI 2019/651 to implement the Northern Ireland Protocol (NIP) and amends 
EU Tertiary legislation. The SI also makes minor technical fixes in respect of a 
number of pieces of retained EU law made since March 2019. 
 
The existing EU provisions covered by the instrument are already fully harmonised 
and directly applicable in all Member States. The purpose of the Regulations is to 
ensure continuity of these EU provisions as far as possible from implementation 
period completion day (IP completion day). 
 
The relevant provisions are: 

Northern Ireland Protocol  

The UK Government published the Northern Ireland Protocol (NIP) in October 
2019 as a means to avoid a hard border on the Island of Ireland and enable the 
UK, including Northern Ireland, to leave the EU as a whole. However, under the 
NIP EU Nutrition Labelling and Composition Standards legislation will remain 
directly applicable in Northern Ireland.  Part 2 of this instrument amends the 
Nutrition (Amendment) (EU Exit) Regulations 2019 (SI 2019/651) to ensure that 
these regulations do not apply to Northern Ireland.    

Technical Fixes  

The SI makes the necessary deficiency fixes to new EU Regulations that have 
come into force since the Nutrition (Amendment etc.) (EU Exit) Regulations 2019 
were made on 22 March 2019, and which will become retained EU law.  

With regards to nutrition labelling, composition and standards (NLCS) legislation, 
fixes are technical in nature, updating changes to take account of EU legislation 
which was not included in the 2019 Regulations or came into effect after March 
2019, and changing EU-specific references so that they reflect that the UK is no 
longer a Member State. 

These technical fixes will be made to the following related pieces of EU legislation: 

• Commission Decision of 17 December 2009 authorising a health claim on the 
effect of water-soluble tomato concentrate on platelet aggregation and granting 
the protection of proprietary data under Regulation (EC) No 1924/2006 of the 
European Parliament and of the Council. With additional reference to the 
Annex of Commission Regulation (EU) 2012/432 establishing a list of permitted 
health claims on foods, other than those referring to the reduction of disease 



risk and to children’s development and health, and ensuring that this health 
claim is included in that Annex. 

• Commission Delegated Regulation 2016/127, supplementing Regulation (EU) 
No 609/2013 with regards to the specific compositional and information 
requirements for infant formula and follow-on formula and as regards 
requirements on information relating to infant and young child feeding. 

• Regulation 2019/343, providing derogations from Article 1(3) of Regulation 
(EC) No 1924/2006 of the European Parliament and of the Council on nutrition 
and health claims made on food for the use of certain generic descriptors 

• Commission Regulation (EU) 2019/651, refusing to authorise a health claim 
made on foods and referring to children's development and health. 

The proposed fixes mean that processes for food businesses and consumer 
protection remain substantially similar to the existing arrangements from IP 
completion day.  

 
There are also changes to the domestic legislation for England being made. 
Equivalent changes for Scotland will be addressed separately in a Scottish SI. 
 
An explanation of why the change is considered necessary 
 
The SI modifies the above EU provisions by limiting their application to GB as 
appropriate and they make the required textual modifications to remove or replace 
redundant references to EU institutions and Member States in the EU law that has 
come into effect since March last year. 
 
Scottish Government categorisation of significance of proposals 
 
The SI has been categorised as Category A. The main purpose of the SI is to 
ensure continuity of law in this area with, in the main, no policy divergence or 
modification to the principles to be applied to nutrition requirements and health 
claims. There are no proposals to alter the functions for Scotland such as were 
included in the previous fixing SI which was notified to the Scottish Parliament in 
December 2018, agreed and scrutinised at Westminster. There are no proposals 
to sub delegate new powers to legislate to public bodies in this instrument, no new 
fees being provided for, or new financial implications for businesses or the creation 
of new fines or penalties. On that basis, FSS considers that these changes are 
principally involved in ensuring continuity of law and are consistent with the 
devolution settlement.   
 
Impact on devolved areas 
 
The subject matter is a fully devolved area other than the amendments to domestic 
English law. The proposed SI relates to technical changes to retained direct EU 
law relating to nutrition and health claims.   
 
The Regulations maintain the effect of the existing EU legislative provisions to 
ensure  functioning legislation covering this policy area is in place for IP completion 
day. 



Summary of stakeholder engagement/consultation 
 
DHSC carried out a 3 week public consultation across the UK from 9 July 2020 
until 30 July 2020 on the proposed approach to retained EU law for nutrition and 
health claims. FSS contacted stakeholders in Scotland to ensure they were aware 
of the consultation and had an opportunity to comment. The consultation received 
18 responses and although none of these were from Scottish stakeholders 
specifically, early indications are that the majority were from organisations covering 
the whole of the UK. Some of responses were from organisations within Northern 
Ireland and a few did not provide details of their geographical location. More than 
half supported or did not disagree with the proposed approach being outlined to 
reflect the NIP in principle, with some replies disagreeing with a few comments and  
some were undecided or failed to provide a response.  
 
Most responses supported the approach being taken in relation to the making 
technical fixes with a small amount disagreeing or not providing a response to this 
matter. The main concerns raised related to the potential impact of the NIP on the 
economy and trade and some concern over technical detail, access to information 
and the impact on the organisation. However, the responses are still being 
considered by DHSC and devolved administrations and the full analysis has yet to 
be finalised and put into the public domain. One respondent raised concerns about 
the timeframe for delivering the legislation needed for day one readiness. None of 
the stakeholder comments received impacted on the proposed legislation.  
 
A note of other impact assessments, (if available) 
 
N/A 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes proposed in the Regulations are 
necessary so far as falling within devolved competence to secure continuation of 
an effective regulatory regime for nutrition and health claims and to provide 
continuity for food businesses after the end of the Transition Period. 
 
Intended laying date (if known) of instruments likely to arise 
 
The SI is subject to affirmative procedure and was due to be laid at Westminster 
on 8 October 2020. However, the UK Government has brought this date forward 
and it is now due to be laid on 28 Sept 2020. The Scottish Government has sought 
assurances from the UK Government that this affirmative SI will not be scheduled 
for debate until the Scottish Parliament has given a view on the SI notification 
under the protocol. 
  
We would welcome a view from the committee as soon as possible, however the 
Scottish Parliament will have 28 days for consideration if needed under the agreed 
protocol to consider the proposal to consent to the SI. 
 



If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
N/A 
 
Information about any time dependency associated with the proposal 
N/A  
 
Are there any broader governance issues in relation to this proposal and 
how will these be regulated and monitored post-withdrawal? 
 
N/A 
 
Any significant financial implications? 
 
The Regulations are not expected to have any significant financial implications for 
food business stakeholders in Scotland. There are likely to be a degree of financial 
implications for industry but it is not possible at this stage to assess how significant 
they may be. 
 
 

 

 


